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INTRODUCTION

On Thursday, September 24, 1964, a letter to the editor ran on page four of the
local newspaper in Will County, Illinois, and got Township High School teacher Marvin
Pickering fired. In it, Pickering criticized how the Board of Education had handled a
proposed transportation tax that would raise revenue for district athletic programs. In
speaking out against school board appropriations policies, he gave the Will County voters
a perspective the Board had, until that point, kept quict. “You see,” wrote Pickering, “we
don’t need an increase in the transportation tax unless the voters want to keep paying
$50,000 or more a year to transport athletes home after practice and to away games, etc.
To sod football fields on borrowed money and then not be able to pay teachers® salaries is
getting the cart before the horse.”' According to the board, that letter fomented
“controversy, conflict and dissention” in the district and “damaged the professional
reputations” of its members — crimes which justified the Board in terminating Pickering.

Pickering fought his termination on the grounds that in firing him, the school
board had violated his First Amendment rights. He lost twice, first in the Circuit Court of
Will County, and again in the Illinois Supreme Court, which wrote 1n its decision that
Pickering’s public school employment prohibited him from making statements about
school board operations “which in the absence of such position he would have an
undoubted right to engage in.”? In 1968, his fight finally bore fruit, when the U.S.

Supreme Court reversed the Illinois decision, and gave Pickering back his job.

! Pickering, Marvin. Letter to the Editor. In Pickering v. Board of Education. 391 U.S.
S63 (1968).

% Pickering, 1.
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Pickering vs. The Board of Education of Township High School District involved

one teacher who wrote a letter informing local voters about how the local school district

allocated its funds. 11 Will Countys taxes and Marvin Pickering’s employment were

matters of local importance in 1964, the Court’s decision in Pickering vs. Board of
Education is a malter of much broader national significance. The decision established the
precedent that unless a government employee deliberately or recklessly makes false
statements, that employee cannot be fired for revealing inappropriate governmental
practices in the public interest. Although Pickering was not considered to have been a
whistleblower, his case led to an expansive conception of Constitutional protection for
the speech of government employees. It is therefore a valuable starting point for
observing the core issues involved in the historical development of whistleblower
protection.’

In Pickering, the Court attempted to strike a balance between the teacher’s right to
free speech, and the school board’s right to discipline and manage its employees. In 1968,
the balance struck worked not only in Pickering’s favor, but in the public’s favor as well.
In weighing free speech against management control, the Court recognized that
protecting the speech of government employees was not only a matter of individual civil
liberties; it was also a matter of safeguarding against unchecked government corruption
preserving a valuable source of government oversight. In addition to applying broad First
Amendment rights to government employees, Pickering thereby acknowledged the

valuable role they played in creating an efficient civil service and promoting free and

open debate within an informed public.

> Garcetti v. Ceballos 126 S. Ct. 1951 (2006).
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Rather than resolve the issue in the decades alter Pickering, the rights of

government employees to speak out against their employers were hotly contested.

Whistleblowers who made disclosures of government waste, [raud and corruption in the
late twenticth century forced the Supreme Court to reevaluate the issues in question in
Yiade oy el ot A - - . o ; 5 s

Pickering. which it did with an increasingly limited view of the First Amendment’s

application to public employees. Whistleblowers also spurred Congress (o construct

leg

islative remedies for their contests with management, which it did in 1978 and 1989
with little success. As the balance between management efficiency and employee [ree
speech was contested in the courts and in Congress, issues of government accountability
and what constituted the public interest hung in the balance.

In 2006, nearly 40 years after Pickering, the U.S. Supreme Court revisited those
issues of management control, free speech and disclosure of information for the public
service in Garceetti v. Ceballos. Its decision marked a near complete reversal of the
Court’s position in 1968. At issue was a memo wriiten by Los Angeles County deputy
district attorney Richard Ceballos explaining what he found to be serious
misrepresentations in an affidavit involved in a colleague’s case. When brought to testify
about the affidavit, Ceballos restated the conclusions set forth in his memo. According to
Ceballos, he suffered retaliation resulting from the memo and his testimony, which
violated his First and Fourteenth Amendment rights. His employer refuted the allegations
but argued that, in any event, the First Amendment did not protect him because he wrote
the memo as part of his official duties.

In Gareetti vs. Ceballos, the Supreme Court agreed: “Restricting speech that owes

its existence to a public employee’s professional responsibilities does not infringe on any



liberties the employee might have cnjoyed as a private citizen. It simply reflects the
exercise of employer control over what the cmployer itself has commissioned or
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created.™ Revisiting the Pic kering analysis of the balance between employee rights to

free speech and employer rights to supervise it, the Court shifted the balance to the

ciployer’s favor, finding that, regardless of the public interest value in Ceballos’ memo,
he was not protected in the same way that Pickering had been. Unlike the teacher’s letter
to the editor, Ceballos wrote his memo because it was his job to do so. His official duties
were not protected under the First Amendment.”

In that opinion, Justice Anthony M. Kennedy wrote for the majority that the Court
did acknowledge the important role government employees play in promoting informed
civic dialogue and exposing governmental misconduct.® Still, it held that the First
Amendment did not protect government employees who informed civic dialogue and
exposed governmental misconduct as a result of fulfilling their official duties. Despite its
public interest value, the Court characterized the Ceballos memo as an employee
grievance because it was written in his capacity as a LA County district attorney. The
Court therefore held that it could not protect the memo because, “while the First
Amendment invests public employees with certain rights, it does not empower them to
constitutionalize the employee grievance.”’
Justice Kennedy concluded that Garceiti would not weaken protection for

government whistleblowers. According to the Court, Federal and state whistleblower

protection laws and labor codes provided the necessary checks on managerial power and

* Garcetti v. Ceballos, 10.
3 Ibid., 4

S 1bid, 13.

7 Ibid.,



cnsured employees” right to expose government wrongdoing.® Responsibility for
protecting those who exposed governmental misconduct on the job fell solely on those
whistleblower protection laws, then, because there is no constitutional cause of action
behind statements made by an employee as part of that employee’s official duties.

Those concluding remarks rest on an assumption about the history of
whistleblower protection that is simply unfounded. According to the Garcetti Court,
whistleblowers are protected despite the lack of Constitutional protection for their
disclosures because of “the powerful network of legislative enactments” available to
them.® Whistleblowers and their advocates can boast many achievements in the history
of whistleblower protection law — from investigations to agency-level changes to major
pieces of legislation — yet the creation of a “powerful network” of whistleblower
protection that adequately protects government employees who expose wrongdoing is not
one of them.

This study traces the development of federal whistleblower protections from
Pickering to Garcetti, focusing on the crucial years 1978-1989, to understand how and
why legislation never became as powerful a network the Garcerti Court presumed.
Although there is a rich literature on whistleblower law and on whistleblower issues more
broadly, scholars have not yet examined the development of whistleblower protection law
in historical perspective to understand the role of specific whistleblowers and members of
Congress in passing legislation, and how the administrative, structural, ideological and

legal have undercut their intentions.'® Building on extensive legal research, which looks

8 Ibid. 14.
® Ibid., 13.

' See Note on Sources.



at the achievements of and bar

riers to whistleblower protection law, as well as on social
science research which uses case studies to ex

amine trends in whistleblower profiles and
whistleblower experiences, this study

examines how whistleblower protection law
developed in the late twentieth century as a produect first of the struggles of individual
whistleblowers in a context of governmental reform. They put whistleblower protection
betfore the public and on the federal legislative agenda and, with a growing coalition of

supporters, pushed across the decades for policies that increased protection for dissent.

From the story of whistleblower protection for federal employees emerge larger
lessons about policy — how even well-intended laws can be prevented from achieving
their goals and how complex legal and bureaucratic structures can be used by opponents
to undermine even the best-conceived laws. The history of federal whistleblower
protection is also instructive about ethics and power in government, because for all the
isolation government whistleblowers have faced in the second half of the twentieth
century, their struggles have never been isolated from the broader issues of government
corruption and civil rights abuses in United States history. Their disclosures — of waste,
fraud, abuse and corruption — have served the public interest in shedding light on
problems that have had huge implications, in economic terms as well as in terms of

public health and safety. They have also forced articulation of the rights and

responsibilities of public disclosure as a policy issue in its own right.

Whistleblowers have provided the public with valuable — and often otherwise—
inaccessible — information about the inner—workings of government agencies. And their
disclosures have had tremendous implications for politics and policy, from spurring new

nuclear safety regulations, to ending the career of high-ranking political appointees, to



leading to the defeat of a presidential delense budget proposal. Yet the story of

whistleblowing is not only the story of how whistleblowers changed the law in areas like
nuclear safety and environmental protection. It is also, significantly, about how the laws
protecting whistleblowers have developed from a peripheral issue within the larger
discussion of bureaucratic reform to a central policy issue about the role of public-
purposed disclosures of wrongdoing in the federal government. The story starts with the

individual whistleblowers who often served as catalysts for change, not only within their

agencies, but in a larger legislative context as well.

Individual whistleblowers emerged as prime drivers of policy when statutory
protection for government whistleblowers first arose as part of President Jimmy Carter’s
civil service reform legislation in the late 1970s. Civil service reform had focused on the
need for a more efficient workforce since the late nineteenth century. By the mid-
twentieth century however, the civil service system was widely seen as a cumbersome,
inefficient, bureaucratic mess. Carter made it the centerpiece of his domestic agenda to
clean up that mess.

From the time of the Supreme Court’s Pickering decision through the 1970s
when President Carter came to office, federal employees like cost analyst A. Ernest
Fitzgerald publicized, testified and battled to change corrupt practices within the
government, and to assert their rights to make disclosures in the public interests without

facing retaliation. Their advocacy met a very different initiative for federal administrative

reform in Carter’s project.



Responding to common perceptions of the “lazy bureaucrat™ who could not be
(ired. the main thrust of Carter’s reform was improved efliciency, responsiveness,
arganization and management control in the vast government bureaucracy.
Whistleblower protection [it somewhat uneasily with those goals, which prized increased
managerial discretion in firing employees more than it did increased protection of civil
servants. But reform was not only a response to the image of the “lazy bureaucrat.”’!
Civil service reform also came after the Watergate scandal highlighted a need for
government accountability and safeguards against corruption. The potential for increased
political and partisan control over the civil service in proposals for improving
“responsiveness” complicated the agenda by coming up against the post—Watergate
aversion to concentrated executive power. Further complicating Carter’s task was the
well-publicized plight of high—profile government whistleblowers in the years leading up
to reform. As civil service reform efforts progressed in the 1970s, bringing to the fore
contests between management efficiency and employee protection and between executive
power and bureaucratic independence, those individual whistleblowers forced employee
protection onto the civil service agenda.

From the efforts of those whistleblowers and their advocates in Congress, the
Civil Service Reform Act (CSRA) — a bill designed primarily to increase supervisory
control and limit security of government employees — included the first statutory
protection for government whistleblowers, even though that protection was at cross—

purposes with the overall intent of reform. CSRA afforded protection through the

"' Ink, Dwight, “What Was Behind the 1978 Civil Service Reform?” in Pfiffner and
Brooks, The Future of Merit: Twenty Years after the Civil Service Reform Act.
(Washington, D.C.: Woodrow Wilson Center Press, 2000), 39-45.




































































































































































































































