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The First Amendment to the Constitution says, “Congress shall make no law respecting
an establishment of religion, or prohibiting the free exercise thereof....”! These provisions,
known as the Establishment and Free Exercise clauses, form the foundation of the separation of
church and state doctrine. Despite this fundamental doctrine, when it comes to national defense,
people with religious scruples have received special treatment as conscientious objectors to
military service. Federal legislation and judicial interpretation have altered the definition
throughout the years, but a conscientious objector is generally defined as someone whose
religious beliefs prohibit him or her from participating in the waging of war.?

Conscientious objection is one area where church and state interests intersect.
Understanding this dynamic provides insight into how First Amendment issues are balanced in
United States government. In the twentieth century, the Supreme Court began addressing the
issue of conscientious objection to military service. During World War I, the Court declared

~ military conscription constitutional, which granted the federal government significant power to
raise a national army. Although there were conscientious objectors in WWI, the first Supreme
Court cases dealing with the issue was a series of cases involving naturalization during the
1930s. Applicants for citizenship who were conscientiously opposed to pledging the oath of
citizenship were gradually acknowledged by the Court. The Universal Military Training Act
during World War II was the first instance in which conscientious objectors who were not
members of Historic Peace Churches were granted exemption from military service.
Conscientious objection came to the forefront again in the early 1960s as the United States’

involvement in the Vietnam War grew.

! United States Constitution, Amendment 1.
? Mulford Q. Sibley, and Philip E. Jacob, Conscription of Conscience: The American State and the
Conscientious Objector, 1940-1947 (Ithaca, New York: Cornell University Press, 1952), 1.



In the 1965 case, United States v. Seeger, the Supreme Court removed restrictions for
conscientious objector requirements, which seemingly expanded the number of people who
could qualify for exemption. The plaintiffs argued that the Universal Military Training and
Service Act of 1948 included exemptions for conscientious objectors which violated the Free
Exercise clause of the First Amendment by not exempting non religious objectors. Additionally,
the plaintiffs maintained that the Act discriminated between different forms of religious
expression, which violated the Fifth Amendment.’ Rather than ruling on these constitutional
questions, the Court chose to interpret the intent of Congress in creating the Act. The Court
created the “Seeger test” which sought to determine if an applicant qualified as a conscientious
objector. In choosing to decide Seeger this way, the Court found a way to evade the First and
Fifth Amendment issues presented by the plaintiffs.

The Seeger decision represented a continuation of the Court’s history of ruling on limited
issues in conscientious objector cases. Additionally, the Warren Court adhered to precedenf of
earlier Courts and avoided addressing First and Fifth Amendment questions in conscientious
objector cases. The social and political climate of tﬂe 1960s set the stage for the Court to issue a
significant constitutional decision in Seeger, but instead the Court chose to keep with existing
precedent and rule on limited issues. Concern over the escalating war in Vietnam, outside

political forces, and internal factors caused the Court to skirt the constitutional questions of

- Seeger, thereby leaving the conscientious objector issue largely unresolved.

There are three basic constitutional questions with conscientious objection which will be
briefly outlined here and explained further later. The first question is: Does conscientious

objection from military service establish a “national religion” in violation of the Establishment

3 United States v. Seeger 380 U.S. 164 (1965), 165. -




Clause?* If members of certain religious denominations are granted privileges based on their
religious beliefs, Congress favors particular religious beliefs over others, which violates the
Establishment Clause. This leads to the second question which is: Has the government arbitrarily
made a distinction between people based on religion, thereby violating the due process clause of
the Fifth Amendment?® If the government arbitrarily makes a distinction between people based
on religion, then the government violates fhe due process clause by depriving people of their
right to life, liberty, and property. The final question is: Does Congress violate the Free Exercise
Clause of the First Améndment if conscientious objectors are not allowed exemption from
military service?® The First Amendment guarantees the right of conscientious objectors to freely
practice their religious beliefs. If participation in military service violates one’s religious beliefs,
and Congress requires all religiously devout people to participate in the military, religious
believers are prohibited from freely practicing their religion.

The majority of scholarly work on conscientious objection adopts a sympathetic attitude
towards the subject. Conscientious objectors are studied by a variety of groups including
religious followers, military experts, historians, and legal scholars. This paper will focus on the
historical and legal literature on the subject. In Conscience in Amerz"ca: A Documentary History
of Conscientious Objection in America Lillian Schlissel surveyed the long history of
conscientious objection through a composition of primary sources, and traced the development

throughout American history.” Stephen Kohn wrote extensively about conscientious objection,

* The Establishment Clause the section.of the Constitution which reads, “Congress shall make no law

respecting an establishment of religion...” United States Constitution, Amendment 1.
The Due Process Clause the section of the Constitution which reads, “[No person shall]. . .be deprived of

life, liberty, or property, without due process of law. . .” United States Constitution, Amendment 5.

® The Free Exercise Clause is the second half of the First Amendment after the Establishment clause in the
Constitution which reads, “Congress shall make no law respecting the establishment of religion, or prohibiting the
free exercise thereof. . .” United States Constitution, Amendment 1.

? Lillian Schlissel, Conscience in America: A Documentary History of Conscientious Objection in America,
1757-1967 (New York: E.P. Dutton & Co. Inc., 1968).




and greatly sympathized with draft law violators who were imprisoned for refusing to renounce
their beliefs and participate in military service.® Ronald B. Flowers work on cases of
conscientious objection to the naturalization oath during the 1930’s also portrays the objectors in
a positive light.’

Following a Supreme Court decision affecting conscientious objectors, law professors
and legal historians publish articles analyzing how the case impacts conscientious objector’s
legal status. While no one legal scholar in particular has emerged as an expert on the subject,
certain articles are referenced more than others. Forest Revere Black’s article criticizing judicial
activism in the Selective Draft Law Cases is frequently referred to as one of the first major
critiques of the Court on this case.' Harrop A. Freeman built on Black’s argument, and
published many articles denouncing the Constitutionality of conscription during peacetime.
Freeman also traced the historical roots of conscientious objectors to the writing of the
Constitution and advocated their continued protection under the law.!! Rodric B. Schoen’s
discussion of the Supreme Court’s treatment of Vietnam cases is an outstanding analysis of this
period of the Court’s history, and demonstrates how the Court intentionally evaded the issue.'?

While there is a wealth of literature about conscientious objectors, much of the legal
scholarship on the issue has been written immediately following a Supreme Court decision.

Additionally, scholars like Lucas A. Powe and Alexander M. Bickel who wrote generally about

% See Stephen M. Kohn, Jailed for Peace: The History of American Draft Law Violators, 1658-1985
(Westport, Connecticut: Greenwood Press, 1986), and Fredrick L. Brown, Stephen M. Kohn, and Michael D. Kohn,
“Conscientious Objection: A Constitutional Right,” New England Law Review 21 (1986): 545-569.

® Ronald B. Flowers, To Defend the Constitution (Lanham, Maryland: The Scarecrow Press Inc, 2003), and
Ronald B. Flowers, “Government Accommodation of Religious-Based Conscientious Objection,” Seton Hall Law
Review 24 (1993) 695-735.

° Forrest Revere Black, “The Selective Draft Cases-A Judicial Milepost on the road to Absolutism,”
Boston University Law Review 37 (1931): 37-53.

' Harrop A. Freeman, “The Constitutionality of Peacetime Conscription,” Virginia Law Review 31 (1944):
40-82, and Harrop A. Freeman, “A Remonstrance for Conscience,” University of Pennsylvania Law Review 106
(1958): 806-830.

12 Rodric B. Schoen, “A Strange Silence: Vietnam and the Supreme Court,” Washburn Law Review 33
(1994): 275- 322,
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the Supreme Court, survey a wide variety of cases rather than focusing on the Court’s treatment

of one subject.”® This paper seeks to combine the legal scholarship on conscientious objectors

with a historical perspective on the Cburt. By incorporating an analysis of the Court over time as
well as contextualizing the cases with an historical framework, this paper will contribute a
different perspective to the current literature.
How the Supreme Court Works

The Supreme Court interprets the Constitution as it applies to State and Federal laws,
reviews appellate cases, and sets binding precedent for lower couﬁs. The United States judiciary
is composed of Federal Courts, U.S. Courts of Appeal, and the Supreme Court. Cases involving
federal questions and constitutional issues are initially tried in federal district courts. If parties

are unsatisfied with the district court’s decision, they can appeal to the U.S. Court of Appeal. If

not satisfied with the ruling in the Court of Appeals, the parties may request review in Vthe
Supreme Court by filing a writ of certiorari, which asks the Court to exercise appellate review of
the case.' Although many cases are appealed to the Supreme Court, t;nly a handful of cases are
granted review. Each Justice on the Court traditionally employs a few law clerks who sort
through the hundreds of cases applying for review. Supreme Court clerkship is an incredibly

prestigious position, and since they review incoming cases, recent scholarship has granted

increasing significance to the Supreme Court law clerk."® If the Court denies the case, the lower

courts’ ruling stands.

* Lucas A Powe Jr., The Warren Court and American Politics (Cambridge: The Belknap Press of Harvard
University Press, 2000) and Alexander M. Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of
Politics (Indianapolis: Bobbs-Merril, 1962). :

““T.R. Van Geel, Understanding Supreme Court Opinions. 5™ ed. (New York: Pearson Education Inc.
2007), 9-10. ;

"*Bernard Schwartz, Decision: How the Supreme Court Decides Cases (New York: Oxford Universi
Press, 1996), 48-60. .



When the Supreme Court grants certiorari in a case, both sides submit briefs to the court.
Additionally, parties not involved in the cases can submit amicus curiae briefs. These briefs are
submitted by parties who believe that the Court’s decision will affect their interest.'® The
Supreme Court hears oral arguments from October through April. At the hearing, both parties are
given thirty minutes to present their case before the nine Justices, After oral argument, the
Justices discuss the case in conference, which is traditionally held on Fridays. The Justices hold a
preliminary vote on the case, which loosely determines where the Justices stand. If the Chief
Justice sides with a majority of Justices, he decides who will write the majority opinion. The
Chief Justice can assign the opinion to himself, but if he chooses not to write it, the next senior
Justice siding with the majority is usually assigned to the opinion.!”

Once assigned, the draft of the opinion goes through an extensive review process. The
opinion of the Court must be agreeable to all nine Justices. Each draft is circulated among the
Justices for suggestions and corrections.'® A majority opinion is one on which five or more :
Justices agree. When a Justice disagrees with the opinion of the Court, they can write a dissent
explaining the reasoning behind their opinion.'® Although dissents have no legal authority and do
not establish precedent, the arguments of dissenting opinions are not completely disregarded.?® If
a Justice agrees with the outcome of a majority or dissenting opinion, but finds different reasons
for supporting the outcome, he or she can write a concurring opinion. Concurring opinions offer
different legal reasoning for a particular decision. A case can still be considered a “unanimous

decision” even if there are one or more concurrence. A case where the Court reaches a

'S William H. Rehnquist, The Supreme Court: How It was, How It Is (New York: Morrow, 1987), 89.

' Van Geel, 11-12.

® Ibid, 40.

" Ibid, 11-12.

% In the Seeger case the Court quoted from Justice Holmes’s dissent in United States v, Macintosh in order
to support the majority opinion. See United States v. Seeger, 169, 173, 176 and 178.
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unanimous decision is considered to have more weight than cases with a split decision because it
suggests the unity of the Court on a particular subject.?!

Conscience and the Constitution

The origins of conscientious objection in America can be traced back to the ratification of
the Constitution. James Madison proposed a series of Amendments to the draft: of the
Constitution which ultimately became the Bill of Rights. Included in Madison’s proposals was an
amendment which read, “No religion shall be established by law, nor shall the equal tights of
conscience be infringed.”* Before going to the Senate for approval, the final House version of
the amendment read, “Congress shall pass no law establishing a religion or to prevent the free
exercise of, or to infringe upon the rights of consciousness.””® In the Senate, the provision
protecting rights of conscience was cut from the amendment, and the final version agreed upon
by both houses was the beginning phrases of the First Amendment.?* At the time, the delegates
referred to “rights of conscience” and conscientious objection as one of the same.?’ Throughout
the debates, the delegates expressed a desire to protect religious peoples’ beliefs, and did so by
including “rights of conscience” in the amendments.

Although conscientious objection was not included in the final draft of the Bill of Rights,
the proposition to include this clause revealed the importance of conscientious objection to the

Founding Fathers. Religious freedom from government oppression was one of the reasons the

21 Van Geel, 12. !

% John Witte Jr., Religion and the American Constitutional Experiment: Essential Rights and Liberties
(Boulder, Colorado: Westview Press: 2000), 66. As quoted from the Annals of Congress from the First Session of
the United States Congress of 1789, vol. 1 cols. 451, 452. - b WRTed 1 ;

B Ibid, 70. As quoted from the Annals of Congress from the First Session of the United States Congress of
1789, vol. 1 col. 796. : 60 ¢ . y : 6 v

* Ibid, 71-72. ; ,

In the House of Representatives Journal, when discussing the rights of consciousness, one representative
noted, “The rights of conscience may be violated as there is no exemption of those persons who are conscientiously

scrupulous of bearing arms.” As quoted in Bernard Schwartz, The Bill of Rights: A Documentary History Vol 2(New
York: Chelsea House Publishers: 1971), 1107.



colonists came to America and the Framer’s attempt to preserve this freedom was consistent with
the country’s historical tradition. If the provision had been included in the First Amendment,
conscientious objection would certainly have taken a different path. The Congressional record on
debates over the Constitution prove that the Framers intended to acknowledge the conscientious
objectors’ obligation to a power higher than the State by protecting rights of conscience.
World War I and the Selective Draft Law Cases

World War I was the first global war in which all the major powers of the world
participated. In 1916, President Woodrow Wilson won re-election on an isolationist platform
with the help of isolationists and pacifists. However, when German submarines attacked U.S.
battleships Wilson called for war against the Germans. On April 6, 1917 Congress declared war
on Germany, and the United States entered into WWIL.2

On May 18, 1917, Congress enacted the first federal military conscription act. The act
required all men between the ages of twenty one and thirty to register with local draft boards.
Congress granted President Wilson the authority to draft men for military service, who would
remain in service until Wilson deemed their services no longer necessary. Local draft boards
were set up to administer the act and register draftees. The act allowed those who were
physically incapable of fighting exemption from military service.”’ Those who belonged to the
historic peace churches of the Mennonites, Church of the Brethren, and So;:iety of Friends
(Quakers), whose religious beliefs prohibited them from participating in military conflict were
granted conscientious objector status and exempted from military service. Conscientious
objectors were assigned to noncombatant service, but Congress waited until May of 1918 to

decide what the service would entail. As a result, 20,000 conscientious objectors were sent to

2 paul L. Murphy, World War I and the Origin of Civil Liberties in the United States (New York: WW
Norton & Company, 1979), 60-61.
77 Gelective Service Act of May 18, 1917, 40 Stat. 76




military cbntrolled camps during the first year of WWI, but not assigned civilian duties until one
year later.”®

Enthusiasm for WWI was palpable during initiél stages of the war. President Wilson
initiated a large scale propaganda campaign which south to increase the support for American
intervention in the war.”’ However, there was a small yet strong pacifist movement which
opposed American participation in the war. Roger Nash Baldwin was a member of American
Union Against Militarism (AUAM), and was a well known opponent of the war.>® When Wilson
decided to enter the war, many members of the AUAM felt betraygd by Wilson’s isolationist
campaign promises, and yearned to adopt a mbre activist stance against the war. Baldwin was
committed to protecting individual freedom from the government. He emphasized the
importance of providing legal aid for conscientious objectors and challenging the
constitutionality of military conscription. Under this pretext, Baldwin formed the Civil Liberties
Bureau in July of 1917, which is now the American Civil Liberties Union.*!

The Civil Liberties Bureau helped in consolidating the first constitutional challenge to the
Selective Draft Law. In December of 1917, the federal cases of Jones v Perkins, Goldman v.
United States, Kramer v. United States, and Ruthenberg v. United States were unified and
brought before the Supreme Court.*?> The plaintiffs in these federal Case's»wéte’cc'mvicte& of
failing to register for the Selective Service, and ‘cbll‘eé'ti\'iely"‘.chéltéhg‘édf'eﬂié’tc@nsﬁtﬁtioﬁality-‘of
the Selective Draft Law of 1917. The plaintiffs argue that by exempting members of Historic
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