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Bronstein 1

On June 21, 1986, President Ronald Reagan took to the airwaves during his
weekly national radio address to defend Daniel Manion, the forty-four year-old Indiana
state senator he had nominated to the Seventh Circuit Court of Appeals. Reagan
passionately defended his nominee’s judicial expertise, character, and his own
administration’s overall commitment to nominate judges who have a “strict
constructionist” jurisprudence and to defend them against slurs from Democratic
senators. Reagan blamed Senate partisanship for blocking Manion’s nomination:
according to the President, Manion “doesn’t conform to the liberal ideology of some
Senators. In fact, one Senator blurted out as much in the confirmation hearing. ‘I think
you are a decent and honorable man, but I cannot vote for you because of your political
views.””' Reagan maintained that Manion was “the kind of judge the American people
want—and I think they know it.”

Democrats opposed Manion because they believed that he was too ideologically
extreme to sit on the second highest federal court in the nation. They cited, for example,
his co-sponsorship of a bill in the Indiana Senate that would have permitted the display of
the Ten Commandments in all Indiana public schools. Many Democrats considered the
bill a cavalier attempt to disregard a recent Supreme Court ruling that found such
religious displays unconstitutional.’ In contrast, Republicans used the American Bar
Association’s (ABA) “qualified” rating to contend that Manion received a passing grade

and should therefore be confirmed.® Pundits saw the Manion confirmation as a possible

! Ronald Reagan, “Radio Address of President to the Nation,” June 21, 1986.
y RN

Ibid.
3 Stone v Grahm 449 U S. 39 (U.S. Supreme Court 1980). In a 5-4 decision the Supreme Court ruled that a
Kentucky state law requiring all classrooms to have a copy of the Ten Commandments unconstitutional
under the Constitution’s Establishment Clause.
‘ Howard Kurtz, “Judicial Nominee Stirs Ideological Fight in Senate,” Washington Post, May 7, 1986.
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“turning point in the continuing battle over President Reagan’s effort to reshape the
judiciary,” with Manion representing “a flat-out fight over ideology.” Amid the
controversy, the Senate narrowly confirmed Manion by 48-46 vote on July 24, 1986.
Manion later assumed his position on the Seventh Circuit Court of Appeals where he
presides as of December 2010. The confirmation battle over Daniel Manion was just one
instance of Democratic opposition to the Reagan administration’s commitment to
populate the entire federal judiciary, not just the Supreme Court, with nominees who
espoused a “strict constructionist” jurisprudence.®

Reagan, of course, was not the first president to take an interest in the ideological
composition of the entire federal judiciary. In the wake of Richard Nixon’s victory in
1968, a young staffer named Tom Charles Huston wrote a seven-page memo concerning
the importance of nominees selected for the lower federal district and appellate courts. It
began: “Perhaps the least considered aspect of Presidential power is the authority to make
appointments to the federal bench—not merely to the Supreme Court, but to the Circuit
and District benches as well. Through his judicial appointments, a President has the
opportunity to influence the course of national affairs for a quarter of a century after he
leaves office.”” As a presidential candidate, Nixon criticized the judicial branch like
none of his predecessors with the exception of Franklin Roosevelt in 1937. His

politicization of the federal judiciary helped attract southerners and other voters angered

* Ibid.

® Strict constructionist jurisprudence was a term Nixon used during the 1968 presidential campaign. John
Dean in The Rehnquist Choice: The Untold Story of the Nixon Appointment That Redefined the Supreme
Court defined strict constructionism as “A judge who is a 'strict constructionist' in constitutional matters
will generally not be favorably inclined toward claims of either criminal defendants or civil rights
plaintiffs—the latter two groups having been the principal beneficiaries of the Supreme Court's ‘broad
constructionist’ reading of the Constitution.”

" Cited in Sheldon Goldman, Picking Federal Judges: Lower Court Selection from Roosevelt to Reagan
(New Haven, Connecticut: Yale University Press, 1997), 205-206. Hereafter cited as Goldman.
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by the Warren Court’s “activist” opinions. Nixon’s hope of mounting a conservative
counterrevolution and restraining the federal judiciary’s alleged “legislation from the
bench,” however, remained unfulfilled during his presidency because the Democrats
controlled both houses of Congress. During his second term, the Watergate scandal

reduced his administration’s clout and forced the President’s resignation.

The process of appointing judges who were expected to hold a certain
jurisprudence took several administrations to evolve into the efficient machine seen in
current presidential administrations. Scholars focused on either Richard Nixon’s decision
to run against the “liberal” Warren court and Jimmy Carter’s decision to utilize merit
selection to choose federal judges in a non-partisan manner, as the president who
definitively altered the judicial selection process. Both of these presidents’ changes,
however, paled in comparison to the systemic transformations in the judicial selection
process that occurred during the Reagan administration.

The Reagan administration’s politicization of the judiciary became one of its most
indelible legacies for the American political landscape. Reagan made all the courts, not
just the Supreme Court, an important campaign issue. The 1980 Republican Party
platform pledged the appointment of judges “who respect and reflect the values of the
American people, and whose judicial philosophy is characterized by the highest regard
for protecting the rights of law-abiding citizens.” The Republicans promised to “work for
the appointment of judges at all levels of the judiciary who respect traditional family

values and the sanctity of innocent human life.”® Such bold statements set the stage for

. Republican Party Platform for 1980 election in Goldman, 297.
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the Reagan administration’s successful policy to appoint young and conservative judges
to the federal judiciary throughout his presidency.

In this paper I will argue that Reagan did politicize the federal judiciary, but he
did so in a way that departs from the general meaning of this term. Most pundits and
politicians during the Reagan era felt that he politicized the judicial branch through
appointing ideologically extreme candidates. While this argument does have credence, as
ninety-eight percent of all Reagan’s nominees were Republicans, the real root of
politicization revolved around the administration’s desire to centralize the nomination
process in the White House. Reagan seized upon Carter’s implementation of merit
selection boards, which moved the nomination process out of the Senate into a political
gray area, to place the executive at the forefront of the nomination process. Reagan, as
well as Carter, institutionally politicized the judiciary. The resulting conservative
appointees were a consequence of the centralized nomination process that could
effectively vet each candidate’s political and judicial background ensuring that he or she
was a conservative candidate.

Additionally, I will focus on three major changes that occurred during the Reagan
administration. First, the administration centralized the nomination process in the White
House and lessened the influence of senatorial courtesy in the selection process. Second,
the Administration used several different government agencies to create a definitive
analysis of a nominee’s jurisprudence. Third, the administration utilized burgeoning

conservative legal organizations, such as the Federalist Society, to identify and select

dependable “strict constructionists.”
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The paper is divided into three separate sections. The first focuses on the
selection processes of both Nixon and Carter because each of their approaches influenced
the Reagan administration’s handling of its selection process. Nixon’s politicization of
the judicial branch excited supporters who believed that he would end the era of obtrusive
federal court decisions. His “law and order” campaign slogan also helped to consolidate
an enthusiastic coalition of union workers, southerners, and conservatives.

In contrast to Nixon’s frank attempt to politicize the courts, Carter spoke of
minimizing ideological considerations during his presidency. Carter made “merit
selection” a large part of his 1976 campaign, and he encouraged senators to create
“selection committees” in order to recommend qualified judges.9 Moreover, Carter
endorsed the use of affirmative action in the selection process in order to increase the
courts’ racial and gender balance. Carter, therefore, created an apolitical selection
process intent on achieving political goals. I will not evaluate the Ford selection process
because his short Presidency enabled him to appoint relatively few lower-court judges.'
Nixon and Carter played a critical role in preparing the nation for a change in lower
courts, though each fell short in the execution of his plans.

The second section concentrates on the 1980 presidential election and Reagan’s
first term. As Nixon had done, Reagan politicized the federal courts in order to
consolidate a disparate base ranging from wealthy and fiscally conservative Republicans

to evangelical Christians. In contrast to Nixon, however, Reagan installed a centralized

’ Goldman, 238
19 The Ford administration’s appointment process mirrored the Nixon administration in that Ford generally

deferred to the Senate to select nominees. Ford selected the dean of the University of Chicago Law
School—Edward Levi—to be his Attorney General, but Ford and Levi rarely discussed judicial vacancies.
When Ford did select a nominee he would write a letter to the director of the Presidential Personnel Office
alerting him that the vacancy was filled. See Sheldon Goldman, Picking Federal Judges: Lower Court
Selection from Roosevelt to Reagan (New Haven, Connecticut: Yale University Press, 1997), 198-234, for
more information about the Ford nomination process.
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Committee on Federal Judicial Selection in the White House that bureaucratized and
institutionalized judicial selection.

The final section of the paper discusses Reagan’s second term and how the
nominees became increasingly younger and more conservative as the administration
reached its apogee. After his landslide electoral victory in 1984, Reagan made several
changes to his staff. Most importantly, he appointed the prominent conservative, Edwin
Meese 111, the Attorney General in 1985. Meese aided Reagan in raising the White
House’s power in the nomination process to a level unseen even during his first term and
in successfully fighting several battles over the appointment of controversial nominees.
The administration remained at its zenith until 1986 when Democrats assumed control of
the Senate and vociferously opposed many of Reagan’s nominees. This period is
essential to evaluating how the administration sought to combat negative press about the
nominee selection procedure, specifically the ideological “litmus tests” and age

restrictions it allegedly imposed."’

The Nixon Administration

On the eve of the 1968 presidential election, America was in the midst of political

and social upheaval, which consumed the United States. Internationally, the nation

continued drafting young American males to fight in Vietnam even though public support

"' Liberal opponents of Reagan’s judicial selection process believed that ideological “litmus tests” were
used to disqualify potential nominees. These opponents believed that the selection process required
potential nominees to state how they would rule on certain key legal issues, such as busing or abortion, in
order to populate the judicial branch with “pure” conservatives. While the administration never admitted to
“litmus testing” nominees, the judicial branch’s perceived ideological composition lent credence to the
prevalence of this practice.
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for the war had waned after the January 1968 Tet Offensive. Economically, inflation
became a growing concern due to increasing government spending and the slowing of
economic growth that had buoyed the United States since the end of World War II. In
this atmosphere, many Americans saw controversial decisions from the Warren court,
such as Baker v Carr and Miranda v Arizona, as evidence that the unelected federal
judiciary was forcing unwanted change upon the nation.'?

Richard Nixon, the Republican candidate, seized upon this popular discontent
with the courts and claimed that he was the “law-and-order” candidate who would restore
discipline to the nation. To many Americans upset with the federal judiciary, the
Supreme Court itself was no longer the bastion of justice, but the “criminals’ lobby.”
Nixon used the Court issue to attract conservative Democrats who already felt
marginalized by the increasingly progressive Democratic Party’s support for civil rights.
Eventually, southerners and middle-class whites, once stalwart Democratic supporters,
would become the new Republican base. Many white southerners hated the Supreme
Court’s de-segregation of public schools and voted for George Wallace, the third-party
American Independent Party candidate who ran a pro-segregation campaign. Wallace
carried the entire deep south in the 1968 election. Like white southerners, middle-class
whites grew wary of the civil rights movement’s expansion into northern cities and began
supporting Nixon. The loss of these two critical groups doomed Hubert Humphrey’s

chances of win the 1968 election.

12 Baker v Carr, 369 U.S. 186 (U.S. 1962), the Supreme Court concluded that it did have jurisdiction over
state and local apportionment issues, which allowed the Court to institute the “one man, one vote” policy in
subsequent cases. In Miranda v Arizona, 384 U.S. 436 (U.S. 1966), the Supreme Court ruled that any
statements a suspect utters would prove admissible only if the individual was informed of his or her rights
before making the statement.
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Nixon’s law-and-order rhetoric papered over differences between his supporters,
virtually all of whom apparently felt uncomfortable with the dramatic changes that had
occurred in the 1960s and the civil rights movement, in particular. Nixon successfully
equated 1960s liberalism with the Supreme Court, an undemocratic entity whose
decisions, he suspected, triggered an increase in violence around the nation. In fact, the
Supreme Court was such a good target that it became an integral aspect of Nixon’s
acceptance speech at the 1968 Republican National Convention. “Let us always respect,
as I do, our courts and those who serve on them, but let us also recognize that some of
our courts in their dissents have gone too far in weakening the police forces against the
criminal forces of this country,” he retorted. '

Just two months before the election, a Harris Poll revealed that 51% of the nation
believed that the courts were the “major cause” of a breakdown in law and order, while
49% did not."* In the former group Nixon held a nineteen-point lead over Humphrey. "
Nixon had effectively used opposition to the Warren court to establish himself as the law-
and-order candidate. In fact, a few weeks before the election, Nixon once again attacked
a surging Humphrey’s silence in regard to the Warren court’s decisions. Nixon stated,
“Whenever I begin to discuss the Supreme Court, Mr. Humphrey acts like we’re in
church. Mr. Humphrey’s respectful silence [on controversial decisions] may stem from
the fact that he spent four years in [Lyndon Johnson’s] obedience school.”'® Nixon’s

law-and-order rhetoric struck a chord with many fearful Americans who sought order.

¥ Bruce Murphy, Fortas (New York: Morrow, 1988). Cited in Mark Silverstein, Judicious Choices (New
York: W.W Norton & Company Inc., 1994. Hereafter cited as Silverstein
" Louis Harris, “Law-Order Issue Aids Nixon,” Los Angeles Times, September 13, 1968.
15 .
Ibid.
'6 Ambrose, Nixon. Cited in Silverstein, 105.
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These supporters, whom Nixon later dubbed the “silent majority,” propelled him to the

White House with a resounding electoral victory in the 1968 presidential election.'’

Nixon entered the White House in 1969 with the expectation that he would curb
the “activist” judges by using his appointment power to nominate “law-and-order”
judges. Yet his administration proved unable to identify potential nominees who were
“strict constructionists.” It turned out that Nixon was not as focused on reforming the
federal court as his rhetoric conveyed. In fact, Nixon mainly used his power to appoint
Judges who satisfied a certain supporter’s desires, such as putting a southerner on the
Supreme Court.

The administration’s difficulties can best be seen through the type of judges
nominated for Supreme Court vacancies, which is when the White House generally
becomes most active in the selection process. Earl Warren wanted to retire from the
bench in 1968, but Lyndon Johnson’s decision to elevate Associate Justice and friend,
Abe Fortas, to this position became mired in controversy due to their close relationship
and Fortas’s acceptance of funds for nine speaking engagements at the American
University Law School. The Fortas nomination became a partisan battle in the midst of
the 1968 presidential election, which fueled a great deal of the Democratic anger that
Nixon would face throughout his term. Ultimately, the Fortas nomination failed and
Warren decided to continue serving as Chief Justice until Nixon could find a suitable

replacement. Nixon selected Warren Burger in 1969 to become the Chief Justice because

I” While Nixon only defeated Humphrey by one percent in the popular vote, one must remember that
George Wallace’s third party candidacy attracted a great deal of support in the deep south. The statistics,
however, were deceiving because Nixon and Wallace, the two conservative demagogues, split the
Republican vote. Between Nixon and Wallace they received almost 60% of the popular vote.
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he was a prominent “law-and-order” judge. According to Mark Silverstein, Burger was
an attractive option to the Nixon administration because he was a “well-known critic of
many Warren Court criminal process decisions . . . Conservatives and southern
Democrats in the Senate welcomed Burger with open arms.”'® To the dismay of many
Democratic senators angry over the Fortas debacle, Burger gained the Senate’s
confirmation. Burger became the ideal Nixon nominee because of his prominent position
on the District of Columbia Court of Appeals and his outspoken conservatism.

The Burger nomination would prove the only smooth Supreme Court nomination
for the Nixon administration. The most embarrassing example occurred after Abe Fortas
resigned from the Supreme Court in 1969, leaving the Nixon administration scrambling
to find a suitable replacement. First, the administration selected Judge Clement
Haynsworth, who’s southern and “strict constructionist” background satisfied Nixon’s
judicial criteria. Yet in its rush, it did not carefully evaluate Haynsworth’s background,
and Democrats pointed to several issues about his impartiality. This mistake only
became magnified when members of the administration stated that the Haynsworth
nomination marked the first time that the president “put the efforts of the White House

219

staff so earnestly behind a nominee for the Court.”” The Democratically controlled

Senate rejected Haynsworth 55-35, which Nixon aide John Dean attributed to “residual
hostility of Democrats over Nixon’s manipulation of the Court’s seats.”*

After the Haynsworth debacle, Nixon nominated another southerner to fill the

vacancy—G@G. Harrold Carswell. Attorney General John Mitchell touted as “too good to

% Silverstein, 107 -
% John Anthony Maltese, The Selling of Supreme Court Judges (Baltimore, Maryland: Johns Hopkins

University Press, 1995), 84. .
2 yohn W. Dean, The Rehnquist Choice (New York: The Free Press, 2001), 18. Hereafter cited as Dean.
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be true” due to Carswell’s verifiably “strict constructionist” jurisprudence.2 ' Once again,
the Department of Justice and Federal Bureau of Investigation, which worked in tandem
to investigate every nominee’s legal and criminal records, failed to investigate the
background of the nominee thoroughly. When the media uncovered evidence suggesting
that Carswell was a racist, the nomination was doomed.” The Senate rejected Carswell’s
nomination 51 to 45 on April 8, 1970. Once again, despite centralizing control over
Supreme Court nominations in the White House, Nixon’s staff failed to vet a nominee
properly demonstrating the growing pains associated with this nascent executive power—
judicial nomination.

The administration eventually selected Burger’s childhood friend, Harry
Blackmun, for the vacancy. The Senate confirmed Blackmun 94-0 on April 13, 1970,
almost six months after its rejection of Haynsworth.”* The confirmation demonstrated
the Nixon administration’s disorganization and carelessness and forestalled the
appointment of a true “strict constructionist.” In fact, in a 1971 dissent, a crotchety Hugo
Black questioned the jurisprudence of the two Nixon nominations in regard to their ruling
on a Connecticut divorce case from the previous year, Boddie v Connecticut. Black
asked from the bench, “Is this strict construction? If ever there has been a looser
construction of the Constitution in this Court’s history, I fail to think what it is.”® In

many ways, the Burger Court continued to behave like the Warren Court, as it articulated

21 «Carswell Obituary,” Atlanta Journal and Constitution, August 1, 1992. Cited in Dean, 19.

22 carswell was accused of helping to transfer a public golf course into a private golf course in order to
avoid integrating the club. Additionally, he made several controversial remarks in regard to the civil rights
movement. The worst of his comments came during the 1950s when he stated that the “so-called civil
rights program [would] better be called the civil wrongs program.” These two examples made Carswell
seem like a racist who was ill-suited for the Supreme Court.

3 paul Simon, Advice and Consent: Clarence Thomas, Robert Bork, and the Intriguing History of the
Supreme Court’s Nomination Battles. Cited in Dean, 21.

2 Facts on File. Cited in Dean, 23.
3 Scott Armstrong and Bob Woodward, The Brethren (New York: Simon and Schuster, 1979), 124.
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sweeping decisions that had broad national implications, such as Roe v Wade in 1973.%
The Nixon administration appointed two more Supreme Court justices—Lewis Powell

and William Rehnquist—but the nomination process continued to be mismanaged and

chaotic.

The Nixon administration proved even more disorganized when it came to
nominate judges for the lower federal judiciary. While Nixon wanted judges who shared
his law-and-order philosophy, according to Sheldon Goldman, “Richard M. Nixon did
not seem to have much interest in lower-court judgeships or the politics surrounding them
.. . there are only a few instances where Nixon’s hand can be seen in the selection
process.”?’ Nixon deferred to Republican senators to unearth and nominate conservative
legal minds. The process continued the traditional nomination process where senators
from the president’s political party used their constitutional power of “advise and
consent” to become the primary actors in the selection process. Senators would select
candidates from their state who they felt deserved a federal court judgeship and
forwarded those names to the president for official nomination. Nixon did not seek to
challenge this longstanding practice.

The primary example of Nixon’s opposition to a senator’s prospective choice
occurred when the Nixon administration refused to nominate one of the names Hawaii

Senator Hiram Fong submitted for a vacancy on the 9™ Circuit Court of Appeals. The

% Republicans in the 1970s were still split into moderate and more extreme conservatives. Nixon tended to
fall into the moderate branch of the Republican Party, which tended to be liberal on social issues and more
focused on lower taxes, anti-communism, and the nation’s safety. The more extreme conservatives
incorporated religiously driven social values into their ideology. Not until the Reagan’s election would the
need to end abortions and reinstitute school prayer become the Republican Party’s key tenant.

?7 Goldman, 200
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president decided to fight the Fong nominee because each circuit court’s domain extends
over several states reducing the power of each individual senator, but even in this type of
nomination Nixon proved weak. Senator Fong put a hold on all nominations for the
entire circuit, thereby preventing the Senate from voting on any judge nominated to fill a
vacancy on this appellate court in response to the perceived slight. The Administration
quickly struck a deal with Fong so that he would lift the hold, and Nixon appointed a
Hawaiian to fill the next vacancy on the 9™ Circuit Court of Appeals.28 Nixon
demonstrated political deftness in solving this potential crisis, but such instances only
illuminated the Senate’s primary role in the nomination process. The Senate could place
a hold on nominees or refuse to grant the nominee’s hearing for the Senate Judiciary
Committee merely if the president refused to play by the traditional nomination rules.
During Nixon’s term he appointed 179 district court judges and forty-five circuit
court judges. The demographic composition of Nixon’s appointees was similar to that of
other presidents who largely deferred to the Senate for judicial nominations. Nixon’s
district court judges were 49.1 years old, which was about two years younger than
Kennedy and Johnson’s appointees, though no information suggested that age was a
factor when deciding potential nominees.” Additionally, in regard to race and gender,
Nixon tended to follow tradition by appointing white males to the federal bench. In fact,
the Nixon White House appointed only one woman and six African Americans to the
judiciary during the entire length of his term.”® Lastly, religion remained an important
nomination factor during the Nixon administration and Nixon not only continued to

nominate a high proportion of Protestants—68.7%—but also appointed a significant

2 Goldman, 208
» Goldman, 226
3 Goldman, 233




S350 33333 3333333333888 d8d8dddcc00C¢CcCeeedeeccy

Bronstein 14

minority of Catholics (16%) and Jews (7%).”' Overall, Nixon’s appointees reflected the
white, male, Protestant demographic, which was traditionally the most privileged class in
America. Nixon did not seek to further the rights of minority groups because it could
have posed a threat to his voting coalition held together with tinges of implicit racism.

Nixon, thus, failed to live up to the hard-line “law-and-order” rheétoric of his 1968
campaign. After a series of blunders with respect to the Supreme Court, the
Administration largely deferred to established selection methods for lower courts, rather
than to make a concerted effort to appoint “strict constructionists” in regard to the entire
judiciary. Ultimately, the courts that Nixon railed against during his campaign would
prove to be his undoing because judges prodded forward the Watergate investigation.
Nixon’s eventual resignation created a new form of political turmoil and uncertainty,
which would lead to the emergence of a relatively obscure former governor from

Georgia—Jimmy Carter—who promised to make the selection process completely non-

partisan.

The Carter Administration

After Nixon’s resignation as a result of his involvement in the Watergate scandal,
Americans yearned for an honest and conciliatory president. In many ways, the nation
was ready to elect a “Washington outsider” in 1976. Jimmy Carter capitalized on this
anti-establishment sentiment, which aided his meteoric rise in American politics from an

unknown one-term Georgia governor into a serious contender for the American

3! Goldman 232
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presidency. Carter’s campaign sought to end the “typical” partisan Washington way of
doing business.

Wanting to change the culture in Washington, Carter particularly focused on
reforming the federal judicial selection process in order to ensure that the most qualified
candidate would be sefected for each judicial vacancy. Carter sought to reduce partisan
appointments and cronyism by putting in place a “merit selection” process in which a
panel of non-partisan citizens would select a candidate for nomination to a vacant
position. The idea of “merit selection” was revolutionary because it attempted to reduce
senators’ coveted ability to “advise and consent” regarding vacancies requiring the
Senate’s approval. For almost two hundred years, the Senate basically controlled the
federal judicial nomination process because senators vehemently fought to preserve this
form of power. Arguments between senators and the White House were commonplace,
such as the Senator Fong incident during the Nixon administration, over not selecting a
judge from a certain state for a vacancy. “Merit selection” became Jimmy Carter’s
opening salvo to alter the culture in Washington by ending these partisan fights.
Selecting by merit would particularly help the federal judiciary, according to Carter,
because only the most qualified candidate, rather than the most politically connected,
would prevail. In June 1976, candidate Carter pledged that he would select judges
“strictly on the basis of merit, without any consideration of political aspects or

influence.”®? To many Americans, who distrusted lawyers due to their involvement in

32 Ronald J. Ostrow, “Carter’s ‘Merit’ Selection Pledge Faced Long Odds,” Los Angeles Times, February
4,1978.
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