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INTRODUCTION

The importance of judges to the quality of our judiciary is self-
evident. What has not been clear in the past, however, is how best to
select and retain capable, independent judges. While numerous
alternatives of judicial selection have been tried in the United States,
they all derive from two fundamental theories of selection: popular
election or appointment.

The Federal system of appointing judges has never been
substantially reformed. When the system has on occasion broken
down it has been attributed by some to insufficient insulation from
political forces.! The appointment of mediocre judges on the basis of
their political credentials rather than their judicial competence has
initiated periodic challenges to the method of selecting federal
judges.2 These challenges, however, never succeeded in altering the
process as originally designed by the Founding Fathers.

To a far greater extent, state judiciaries have been the target of
reformers since the 1820's, and unlike the attacks aimed at the
federal system, these reform movements proved highly successful in
changing the method of selecting judges. During the popular upsurge

of the Jacksonian era many states rewrote their constitutions,
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replacing the appointive method by the popular election of judges.
Considered more democratic because judges were fully accountable
and therefore less susceptible to the corruption of entrenched
privilege, this process spread across the nation until, by the time of
the Civil War, a majority of states had popularly elected judiciaries.
All states entering the Union after 1846 included provisions for the
election of all or some of its judges.! California's judicial system was
a product of this democratizing trend, reflected by the inclusion of an
elected judiciary in both its original Constitution of 1849 and a
revised document in 1879.

After experimenting with the electoral system for several
decades, however, voters of California became dissatisfied and
amended their constitution in 1934. Using the recently adopted tool
of the initiative, Californians substituted the appointive, limited
tenure system of selection for the electoral process. They also
retained a measure of public accountability, however, through the
inclusion of an innovative technique, now known as the retention
election.

The 1934 constitutional amendment marked a radical reversal
in form to the earlier method of appointment that had been almost
universally abandoned by state governments in the early half of the
nineteenth century., How and why this change occurred is the topic
of this paper. After a brief examination of the history of judicial
selection and tenure in the United States, the essay explores the

progressive movement in California, with special attention paid to its
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effects on the evolution of judicial reform in the state. An additional
section will examine the legal profession's role in the reform
movement. Finally, the paper turns to the contest between the State
Bar Association and the California State Chamber of Commerce in
effecting the 1934 reform.

Due to the professional interest and expertise of the legal
profession, one might expect it to have played a dominant role in the
attempt to alter the procedure for selecting and retaining judges. In
California, however, a lay organization, the State Chamber of
Commerce, took the lead and successfully coordinated the passage of
a comprehensive judicial reform package which included a measure
for the selection and tenure of California's supreme court and '
appellate court justices. This measure, partially derived from models
conceived and advanced by legal scholars, differed in crucial respects
from a similar plan presented by the State Bar Association of
California in that same election. Despite subtle--though highly
important--differences between the two, the voters of California
approved the chamber's plan for judicial selection over that of the
state bar, due primarily to the more diligent campaign efforts of the
chamber. In light of the ouster of three California supreme court
justices in 1984 and subsequent concern over the independence of
our state judiciary, an examination into the origins of the present
system of selecting and retaining supreme court and appellate court

justices is highly pertinent.




PART [ THE SELECTION OF ES IN AMERI HISTORY

Prior to 1700 judges in England were appointed by the king
and were subject to arbitrary removal upon his whim. This form of
tenure is referred to as "at pleasure," and it remained part of English
practice until the Revolution of 1688. The Glorious Revolution, as it
later came to be known, engendered a series of reforms aimed at the
enhancement of parliamentary power at the expense of the king.
Among the measures eventually taken was the Act of Settlement
(1700), which established the principle of judicial tenure "during
good behavior," essentially meaning life tenure. Under this new
concept of holding office, judges could only be removed by joint
action of both houses of Parliament.! This tenure practice was
bolstered by further reform, enacted in 1761, which provided for
continued tenure of the judiciary following the monarch's death.2
The effect of these measures was the steady growth of an
independent judiciary in England.

Judicial reform in the mother country did not, however, extend
to the thirteen colonies. The king continued the practice of
appointing colonial judges, who not only served "at pleasure” but
collected their salaries from the monarch as well.3 The result in the

eyes of colonists was a lack of judicial independence, and it became a
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source of discontent within the budding revolutionary movement.
Naturally there were many other important issues involved in the
deterioration of relations with England, but the issue of judicial
independence became a crucial factor in its own right, particularly
when Parliament expanded the power of its vice-admiralty courts in
1764 and began to use them with greater frequency.

Clearly the colonists were preoccupied with the establishment
of an independent judiciary, and equally clear was the perception
that the greatest danger to the attainment of that goal was a
powerful executive. Many colonists believed they could solve this
problem and guarantee judicial independence by granting life tenure
for judges and separating the executive from the selection process.
It was widely believed at the time that by detaching the executive
from the selection process a better, and certainly more independent
judiciary would result.

This attitude is best understood in the context of the American
Revolution., While it was in fact the activities of a parliament
dominated by mercantilist interests that strained relations with the
colonies, many colonists believed that it was the king himself who
was threatening their relatively autonomous status. Another factor
in the colonists' thinking was their experience with the royal
governors. Many provincial officials received their appointment
from and served at the pleasure of the governors, who were in turn
royal appointees. It was in part this perception of their experiences
with the English king and the royal governors that explains colonists'

attitude toward executive power, and their determination to create



an independent judiciary powerful enough to stand alone and act as
a check against potential abuse of power by the executive.

That the colonists had a specific target in mind is evidenced by
the method of selecting judges adopted by the original thirteen
states.  Eight of the thirteen provided for legislative appointment
with life tenure, i.e. "during good behavior." The other five states
allowed for executive appointment of the judiciary, but diluted his
authority by requiring him to either consult with or gain the
approbation of the governor's council for all judicial appointments.l
Some governors were themselves legislative appointments.2 Further,
with life tenure, the only method of removing a judge was by
impeachment, a process carried out by the legislature.

It should be repeated, however, that the colonial leaders'
objective was simply to remove the governor from the selection
process; judicial selection by appointment remained the preferred
method by nearly universal consensus. The appointment of judges,
though not in the hands of the governor, would still be reserved for a
small, elite group of legislators. Even the Antifederalists, whose
overriding concern was that the national government should not be
too powerful--perhaps as many as two-thirds of them opposed plans
for a federal supreme court--never raised the argument that the
proposed court was undemocratic because of its lack of public
accountability.  Antifederalists opposed the Supreme Court because

they feared it represented a dangerous consolidation of power in the
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