PUBLIC INTEREST LAW IN THE 1960S

WENDY ARON
HISTORY HONORS
PROFESSOR LINDEMANN
PROFESSOR KALMAN
1992

QZ - |(6 ,Man



.

A L e U B e B S R e S e SR BRSNS T T e — I —— S

INTRODUCTION

THE RISE OF PUBLIC INTEREST LAW
LEGAL AID

NEW DEAL LAWYERS AND LEGAL REALISM
PRO-BONO PUBLICO

PUBLIC CRIMINAL DEFENSE

EXPERIMENTAL NEIGHBORHOOD LEGAL CENTERS

PUBLIC INTEREST LAW IN THE 1960S
ATMOSPHERE OF THE 19608

CRITICISM OF THE UNITED STATES

SUPREME COURT

LAW AND SOCIETY
DISSATISFACTION OF LAWYERS

WITH TRADITIONAL VIEWS

WITH UNFAIR LEGAL PRACTICES

WITH LEGAL EDUCATION

GOALS OF PUBLIC INTEREST LAW

INSTITUTIONALIZED PUBLIC INTEREST LAW
OFFICE OF ECONOMIC OPPORTUNITY
COMMUNITY ACTION PROGRAMS
LEGAL SERVICES PROGRAM
JUDICARE
PRIVATE PUBLIC INTEREST LAW FIRMS
WASHINGTON LAWYERS
ROLE OF THE AMERICAN BAR ASSOCIATION

ACCOMPLISHMENTS

CONCLUSION

LEGAL SERVICES CORPORATION
LACK OF FUNDS
DISILLUSIONMENT

pg.1

pe.
Pg.
pPg.
Pg.
Pg.
P8.

Pé.
Pe-
pe.
Pg.
Pg.
pg.
Pg.
Pg-.
Pg.

PE.

pg.
pPg.
ps.
pg.
Pg.
Pg.
pg.
Pg.

Pg.

Pg.
Pg.
Pg.
Pg.

0 A W

10

13

15
15
16
19
21
22
24
27
29

31

34
34
35
37
42
43
45
49

51

55
56
58
61



—

A R A SR AR AP B L R I w Mal el ™M k1t ORI

T e e e

INTRODUCTION

"Human progress is neither automatic nor inevitable. . . this is no time for
apathy or complacency. This is a time for vigorous, positive action". Dr. Martin
Luther King Jr. voiced a feeling that swept across the United States in the 1960s.
On a political, social, and personal level, many Americans expressed a desire to
serve the community, and in this sense, the sixties sharply contrasted the prior
and subsequent decades. The perception of poverty as a social problem combined
with other circumstances in the 1960s, became a driving force in the creation of
government and private assistance programs for indigents. In this atmosphere,
a group of legal professionals came together who not only agreed that society
could be blamed for the condition of indigents, but was determined to remedy the
situation. They concentrated on what is known as public interest law: consumer,
civil rights, poverty and environmental law.

Lawyers, historians, and other intellectuals who discuss public interest
law provide various definitions and explanations for exactly what pui)lic interest
law was and the role it played in the 1960s. The term itself was coined by the
press, not lawyers, for a process that would allow a wider range of views to be
heard by the courts, the legislatures, and other decigion-making bodies.! "There
is a public interest in obtaining an efficient use of resources and in dividing, in an
equitable way, the fruits of the use of those resources,"? one economic professor
observed. He also claimed that this type of law in the 1960s could not be classified
politically as liberal or conservative. In fact, a law professor wrote that although
the ideology was liberal, it was traditionally conservative groups that challenged

the legal order: law students, young lawyers, private foundations, and the

1Erchard, Blankenburg, Innovations in the Legal Services (Cambridge, MA:
Oelgeschlager, Gunn and Hain, Publishers, Inc., 1980), p. 103

" 2Burton Weisbrod, Public Interest Law (Berkeley: University of California Press,

1978):551



organized bar. One historian defined public interest law as an attempt to
democratize participation in the legal processes so that public policy addressed
the overall good of the community.3 For the purpose of this paper, public interest
lawyers in the 1960s are defined as having worked full-time, for salary, in non-
profit firms that served the interests of the poor, minorities, consumers, and
environmentalists. They attempted to give a voice to these underrepresented
groups and urged law reform to create a more equitable legal system and a more
just society.

Although the concept of legal aid for the poor did not begin in the 1960s,
public interest law flourished in the atmosphere of change. For example,
challenges to the legal system such as the civil rights movement. After an
African American woman, Rosa Parks, was arrested in 1955 for refusing to give
up her seat in the white section of a bus, Martin Luther King Jr. led a year long
boycott of the bus system in Montgomery, Alabama. In 1956, the Supreme Court
declared that segregation on buses was unconstitutional. The ruling inspired
many sit-ins and peaceful marches to integrate movie theaters, restaurants, and
hotels. "Freedom riders" traveled across the South to implement the Supreme
Court decision that segregated buses, trains and airplanes were unconstitutional.
The Supreme Court became actively involved with changing the status quo in the
late 1950s and gave hope to blacks and to lawyers who supported civil rights.

The civil rights movement reaffirmed to lawyers that the justice system
could only work effectively if the public believed that grievances could best be
resolved through legal means.# Civil disobedience in the form of sit-in

demonstrations indicated that some people did not believe they could solve their

3Raymond Marks and Kirk Leswing and Barbara Fortinsky, The Lawyer. the Public,

and_Professional Responsibility (Chicago: American Bar Foundation, 1972): 5

4Robert Patterson Jr., "Legal Services to the Poor in a Period of Rising Expectations,"

The Record (1968): 565
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problems through the legal system. Addressing the problem in the early 1960s,
Kennedy recruited lawyers to join the Lawyers' Committee for Civil Rights.
Members of the Committee traveled to the South to defend African-Americans.
Because they worked there for only a few weeks, the lawyers failed to make a
substantial difference, but they did inspire other lawyers to examine their
traditional roles and methods of law. The Committee lawyers discovered a need
for lawyers who specialized in representing the poor and the disadvantaged.

Poverty law grew from civil rights law because of the connection between
race and economic inequality. For example, by 1964, Martin Luther King's civil
rights campaign had expanded and he worked for better housing, schools and
jobs. Lawyers acknowledged that minorities comprised the majority of the
indigent population. "The need for equal justice for the poor has now been laid
upon the table for all to see, just as all came to see the need for equal justice for all
races."> Encouraged by the presumed success of civil rights advocates, many
other groups, including indigents, urged for law reform to improve their
situations.

John F. Kennedy's administration created conditions for challenging the
status quo and his "politics of expectation” included programs for helping the
poor and minorities. The government initiated programs like the Peace Corp and
Volunteers in Service to America (VISTA), and they gained rapid popularity.
Participants in these programs volunteered to teach disadvantaged people in the
United States and abroad to read, to farm, and to establish and maintain better
sanitation and health conditions. Ideally, the volunteers taught people ways in
which they could help themselves and develop self-sufficiency. The public interest

lawyers encompassed the beliefs of problem solving and self-sufficiency into their

Swilliam S. Greenawalt, "Legal Services for the Poor: Challenge and Opportunity for
New York State", New York State Bar Journal, (April 1966): 118

L et SR
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strategy to help fight President Johnson's War on Poverty. They aimed to educate
and organize the poor, and also reform the legal system so that it was more
accessible for solving indigents' legal problems.

After Kennedy's assassination, Lyndon Johnson pushed for legislation to
enact social changes and to create his Great Society, such as the Civil Rights Act
and Economic Opportunity Act in 1964. Both acts created programs to help the
poor, the uneducated and the disadvantaged. Johnson urged Congress to pass the
Civil Rights Act of 1965 which allowed federal officials to go into the South to
register black voters. The Economic Opportunity Act created programs like Head
Start, Job Corps, and Neighborhood Youth Corps. President Johnson's
declaration of a War on Poverty defined the situation of America's poor as
predominantly a social problem, not an individual matter. Public interest
lawyers believed that law could be instrumental in changing the conditions of the
poor.

Many lawyers, political figures and institutions supported public interest
law in the 1960s. In an address to the University of Chicago Law School in 1964,
Attorney General Robert Kennedy said, "we have to begin avsserting rights which
the poor have always had in theory -- but which they have never been able to assert
on their own behalf. Unasserted, unknown, unavailable rights, are no rights at
all"-.6 More and more lawyers disregarded the theory that all Americans,
whether rich or poor, stood equal before the law. The Supreme Court encouraged
the public interest lawyers by using judicial activism as a vehicle for social and

political change. Judicial activism meant using the Court's power to impose its

6Earl Johnson, Jr. , "Law and Poverty", New York Law Forum 12, (1966) :55
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social views and objectives. Justice William J. Brennan called on lawyers to find
ways to help the poor fulfill their needs in "this period of rising expectations."7
The height public interest law reached in the 1960s could not have occurred
at any other time in history. Although opportunities for public interest law has
existed at different times, the sixties contained an extraordinary combination of
circumstances that worked together toward social change. For example, the
booming economy allowed almost six million people to rise above the poverty line
between 1964 and 1968.8 The prosperous economy contributed to the availability of
government and private funds for public interest law. It also gave hope and
inspiration that society could improve. The fervor of public interest lawyers in the
1960s and their accomplishments, exemplified a period that welcomed social
change. Public interest law in the 1960s was unique because of the situations
surrounding it. The civil rights movement, the women's rights movement, the
Vietnam War, race riots, and a sympathetic government and activist Supreme

Court permitted public interest law to flourish.

THEE RISE OF PUBLIC INTEREST LAW
The turbulent 1960s provided an ideal setting for public interest law.

However, many of the ideas and values of public interest lawyers had existed
since the turn of the century. Public interest law built upon and learned from
legal aid, New Deal lawyers, legal realism, public criminal defense, and pro-bono
lawyers. For example, Progressive theories laid some of the groundwork for

public interest law. "Progressivism refers to. . . a widespread, many-sided effort

TRobert Patterson, Jr., "Legal Services to the Poor in a Period of Rising Expectations",
The Record (1968): 564

8Robert Kelley, The Shaping of the American Past (New Jersey: Prentice-Hall,
1990):749
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after 1900 to build a better society in the United States."® Early reformers
promoted the idea that the government should intervene in economics to assure
that the market did not injure the public.

Louis Brandeis epitomized the Progressive view and in a speech in 1905 he
said, "lawyers have a social obligation . . . to act independent of their clients -- to
act as more than the 'adjuncts of great corporations™.l0 Brandeis equated legal
professionalism and serving the public interest. Brandeis' beliefs foreshadowed a
major theme of public interest law -- that lawyers have moral responsibilities and

should not represent cases unless they feel the cause is just and fair.

LEGAL AID

The idea of providing legal assistance to underrepresented people did not
emerge in the 1960s. Legal aid foundations began in the late 19th century, to ease
the transition of European immigrants into the United States.!l The first legal
service agency, the German Society in New York City, emerged in 1876 to
discourage exploitation of new German immigrants. Legal aid societies tripled
between 1900 and 1910, coinciding with rapid immigration, which peaked from
1905 to 1914. In 1923, 61 legal aid societies handled 150,000 cases. Public interest
law firms imitated the organization of legal aid with salaried lawyers working
full time on the problems of a client population that otherwise would lack access to
legal representation.

Public interest lawyers inherited ideas and inspiration from legal service

organizations such as the National Association for the Advancement of Colored

9yames Henretta et al., America's History (Chicago: The Dorsey Press, 1987): 646

10Mitchell Rogovin, Balancing the Scales of Justice, (American Bar Association,
1976). 28

11Burton Weisbrod, Public Interest Law. (Berkeley: University of Califonia Press,
1978): 45

AN RO IN IV IR =2 LR, 1)
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People (NAACP) and the American Civil Liberties Union (ACLU). The NAACP
and the ACLU had provided legal service for racial minorities and labor since the
beginning of the 20th century. The NAACP and the ACLU differed from public
interest law in the 1960s mostly because they depended on volunteer lawyers. The
NAACP used a large grant to create the Legal Defense and Education Fund in
1939 which empowered the organization to attack racial discrimination in the
courts. The NAACP and its landmark victories in the 1950s and 1960s stimulated
the organization, strategy and drive behind public interest lawyers. The ACLU
used strategies that public interest lawyers adopted such as lobbying, public
protest, and publicity; and it utilized litigation to fight the Espionage and Sedition
Acts after World War 1.12

Public interest lawyers adopted from legal aid societies the notion that bar
associations should help fund legal services to the poor and underrepresented.
Legal aid lawyers believed that the organized bar ought to finance legal activities
to discharge the collective social responsibility of the legal profession.!3 Reginald
Heber Smith played a key role in bringing legal aid under the responsibility of the
organized bar. "Both bench and bar displayed an ignorance of, or indifference to,

the disadvantages under which the poor have struggled,"!4 he recalled later.

learning respect for United States' institutions. He said public respect for lawyers
would increase, "if we can get into the public mind the fact that the bar really

champions and directs the legal aid work for poor persons in this country."15

121bid: 44
13Nan Aron, Liberty and Justice For All, (Boulder: Westview Press, 1989). 7

143erold Auerbach, Unequal Justice, (New York: Oxford University Press, 1976): 59
151bid., pg. 61
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The American Bar Association did, in fact, endorse legal aid and by 1922
suggested that every state and local bar association appoint a Standing Committee
on Legal Aid Work. Bar associations were later influenced by the establishment
of the Legal Aid and Advice Act in Great Britain in 1949. The Act established a
government financed program which paid private attorneys to handle cases for
those without money for legal fees. The fear of the United States government
doing the same kind of "socialist" program as Britain caused state and local bar
associations to create private legal aid societies. Legal aid became America's
“savior from socialism of the legal profeésion. . . the American way to meet the
need."16

Public interest lawyers learned from and expanded on legal aid programs.
In the 1960s, the lawyers accomplished more than legal aid had in previous

decades because of the unique circumstances and opportunities available to them.

NEW DEAL LAWYERS AND LEGAL REALISM

The goals of public interest lawyers in the 1960s resembled those of the New
Deal lawyers and Legal Realists in the 1930s. As one lawyer said, "The forms are
new, but the underlying issues are old. The question of professional responsibility
to the public has been raised with cyclical regularity."l? By the 1930s, the abuses
carric;.d out by businesses in the 1920s were evident, along with the role played by
corporate lawyers in these abuses. Legal Realists in the 1930s attempted to bring
law and social policy together. They believed that law makers should take into
account the effects they will have on the "real" world. Along with the New

Dealers, they were reformers and they expected law to advance social change.

16Earl Johnson Jr., Justice and Reform, (New York: Russell Sage Foundation, 1974):
19

" 17Raymond Marks,
(Chicago: American Bar Foundation, 1972): 3




RN TRASSRERET O TR T LR B R L SLALWF. g gat %, 2 T B

The Realists and New Dealers concentrated more on results than the process of
reaching legal decisions. They believed that justice should be defined not by
process, but by product.18 They incorporated the social sciences into the study of
law, and asserted that law students should be concerned with social problems.
As with public interest law in the 1960s, exposure to the Realists influenced young
lawyers toward reform and regulation.!9

Professor Karl Llewellyn, a prominent Legal Realist, advocated reform of
the bar associations. He criticized the American Bar Association's Canon of
Ethics as ill-suited to urban life and called it, "a canal-boat and buggy type of
professional organization in a modern urban industrial society."20 Llewellyn
urged local bar associations to establish neighborhood law offices, to prepare lists
of competent lawyers, to fix rates for standardized services on a sliding scale
according to income, and publicize availability of these services. Prospective
clients would then choose a lawyer from a list who would be required to take the
case at a fixed fee. He also envisioned that young, unemployed lawyers or pro-
bono lawyers would work in the neighborhood law offices.

Many reform-minded and policy-oriented law school graduates became
involved with social service through the New Deal in the 1930s. Felix
Frankfurter, a Harvard law professor, encouraged his best law students to staff
Franklin D. Roosevelt's New Deal agencies. Frankfurter saw lawyers as an
indispensable adjunct to the legislative and administrative process.2! The New

Deal lawyers attempted to protect legislation from being invalidated by the courts.

18Robert Ellis, Taking Ideals Seriously (Washington, D.C.: Equal Justice Foundation,
1983): 36

19peter Irons, The New Deal Lawyers, (New Jersey: Princeton University Press,
1982): 9

20Jerold Auerbach, Unequal Justice, (New York: Oxford University Press, 1976): 204

21peter Irons, The New Deal Lawyers, p. 7
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Legal Realists easily became New Dealers because "they were flexible in their
techniques and they judged legal institutions by their human consequences
rather than by their essences."22

Due to the support of the Supreme Court public interest lawyers
accomplished more in the 1960s than the New Deal lawyers and Legal Realists.
The most obvious reason was the support from the Supreme Court in the 1960s.
The activist Warren Court contributed to the atmosphere of change and gave
encouragement to public interest lawyers. New Deal lawyers, on the other hand,
struggled against several Supreme Court justices who followed a strict
interpretation of the Constitution and opposed many New Deal programs. "The
ultimate barrier to the New Deal was the Supreme Court."2> The Court seemed
determined to uphold states' rights and laissez-faire ideology against FDR's social
programs. The Legal Realists and New Deal lawyers influenced the public
interest lawyers with ideas about neighborhood law offices, the use of social

sciences, and the role of lawyers in public policy.

PRO-BONO PUBLICO

Since the beginning of the 20th century, some traditional corporate lawyers
served the public through pro-bono. meaning that they took a few indigent cases
in addition to their normal load for little or no fee. Before the 1960s, most
corporate law firms tolerated but did not encourage their lawyers to do pro-bono
work. Although more law firms adopted pro-bono programs in the 1960s, public
interest lawyers realized that legal representation for the poor required more

work than pro-bono lawyers could provide.

incroId Auerbach, Unequal Justice, (New York: Oxford University Press, 1976): 178
231bid., 13
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Pro-bono work was indeed inadequate to meet the needs of America's
underrepresented. The poor needed legal assistance in such fields as domestic
relations; child custody; juvenile matters; landlord/tenant relations; relations
with welfare agencies, housing and educational authorities; protection of
consumer rights; equal opportunity; and civil rights and liberties.24 Public
interest lawyers simply offered to poor people the kind of personal advocacy and
dedication that wealthier people expected as a matter of course when they faced
similar problems. The adversary legal system depended not only on just laws and
vigorous law enforcement, but upon equal advocacy on behalf of plaintiffs and
defendants regardless of their socio-economic status.25 More lawyers in the
1960s recognized the shortcomings of pro-bono and need for more vigorous
assistance to indigents. The problems faced in the 1960s were not new, they just

seemed more urgent, "the unmet need was getting very noisy."26

PUBLIC CRIMINAL DEFENSE

The criminal public defense movement occurred separately from, and some
time before, the civil movement because criminal issues were more visible than
civil issues. In addition, the Supreme Court supported public criminal defense.
The Sixth Amendment of the Constitution guarantees defense attorneys for
evei'yone: "In all criminal prosecutions, the accused shall enjoy the right . . . to
have the assistance of counsel for his defense." The government opened public
defense offices in the early 1900s, staffed by part-time voluntary and pro-bono

lawyers. The Supreme Court made several decisions that prompted Congress to

241bid., 98
25Charles H. Miller, "Use of Law Students in Legal Service Programs for the Poor",
Tennessce Law Review 37, (1969): 42

26Raymond Marks,
(Chicago: American Bar Foundation, 1972): 214
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create a greater variety of programs offering more free legal counsel to poor
accused persons. First, Powell v Alabama (1932) assured indigents the right to
counsel in state capital cases. In Johnson v, Zerbst (1938) the Court extended
counsel to indigents in all federal felony cases. Finally, Gideon vs, Wainwright
(1963) recognized a constitutional standard that awarded legal representation to
indigent defendants in all felony trials. Supreme Court decisions prompted
Congress to create a variety of programs offering free legal counsel to poor
accused persons.

Public civil lawyers confronted more opposition than public criminal
defense lawyers when starting their programs. Members of the Bar supported
public criminal defense more readily because they thought public civil law would
take away from their businesses. There was less dissent from the bar regarding
criminal defense because only a small portion of the bar participated in criminal
law.27 Also, the public defense movement did not face the same resistance as
civil public interest law because the lawyers in criminal trials usually did not
work against the government or big business.

Although public criminal defense developed differently than public civil

law, their basic assumptions were the same. Public law, criminal or civil,

followed the belief that everyone needs equal legal representation for the adversary

system to operate efficiently. Public criminal lawyers and Supreme Court

decisions, aimed to enforce social justice and eliminate the status quo, and in this

way influenced the civil public interest law movement.

271bid., 20
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