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Introductijon

The war between France and England in combination with
the political battle between the Federalists and the
Republicans during the 1790’s created the backdrop for the
enactment of one of the most controversial laws in American
history, the Sedition Act of 1798. Manning J. Dauer
describes the setting:

It was in the tense atmosphere of threatening war

against France and bitter party animosity that the

extremist legislation of the second session of the

Fifth Congress was enacted.
This piece of "extremist legislation™ came close to
declaring that all criticism of the federal government was
and punishable by fine and imprisonment. No legislation
before or since 1798 can compare to the act in terms of its
violation of the First Amendment, which guarantees freedom
of the press. The controversy surrounding the Act is
derived directly from the two respective conflicts. Was the
Act passed to protect the U.S. from foreign invasion or
simply to be used as a tool of the Federalist national
government in the attempted destruction of the Republican
Party?

The undeclared war with France during the late 18th and
early 19th centuries can be seen as the first major test for

the newly formed American republic. Both domestic and

foreign policies were threatening to tear the country apart.

1 Manning J. Dauer, The Adams Federalists (Baltimore,

1953), 152.




Internally, the Republicans and Federalists were using the
institutions of the federal government as a battleground for
expressing their contrasting ideals, and this struggle
reached its height during the quasi-war with France.
Externally, both the British and French were capturing
American ships and impressing American sailors. The
combination of these two forces threatened the survival of
the nation.

The battle between Republicans and Federalists was
largely fought in the American press. During the second
half of the 18th century newspapers became increasingly
partisan in their support of political parties. By 1790
newspapers were openly declaring their allegiance to either
party. Newspapers reached this level of political division
because editors knew that they could use the press as a
powerful instrument in controlling public opinion. A study
of this power can be found in John C. Miller’s Crisis in
Freedom: The Alien and Sedition Acts. Miller explains how
a Republican journalist, Benjamin Bache, criticized the
policies and personage of George wWashington with such
effectiveness "that it was partly because of the abuse he
had received in the Aurora (Bache’s newspaper) that the
first President decided to reject a third term."2

Newspapers had become an integral part of the Anmerican

political arena.

2 John C. Miller,
Sedition Acts (Boston, 1951), 27-
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Although newspaper opinion columns were the most common
vehicle in expressing political opinion, many individuals
chose pamphlets to espouse their ideas. Pamphlets held a
slight advantage over newspapers because there was more
space in them to develop ideas. One has only to look as far
back as Thomas Paine’s Common Sense to discover the power of
the pamphlet in swaying public opinion. Due to their
influence, both newspapers and pamphlets became the main
targets of the Sedition Act.

As the Republicans and Federalists were fighting for
control of the nation, France and England were battling for
control of Europe. The French Revolution spawned French
conquest, and soon French regiments were marching across
Europe. At the same time, the British had gained control
over most of the waterways surrounding the European
continent. Caught in the middle of this colossal struggle
was the United States, for the U.S. depended on trade with
both couﬁtries in order to keep its fledgling economy alive.
This problem was the primary topic of debate in American
political circles during the late 18th and early 19th
centuries. Foreign threat and domestic political rivalry
characterized the setting in which the Sedition Act was
constructed.

The Sedition Act was introduced into the Senate by
General James Lloyd of Maryland. The act declared that any
person who conspired with intent to oppose or defeat the

operation of any law of the United States or to discourage
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or prevent any person holding office under the United States
"or shall threaten his person with any damage to his
character, person or property, or attempt to procure any
insurrection, plot or unlawful assembly or unlawful
combination"3 should be fined not more than five thousand
dollars and imprisoned for not more than five years. A like
fine and imprisonment was to be imposed upon those found
guilty of seditious printing, writing or speaking.
Seditious libel, by General Lloyd’s bill, was defined as an
attempt to defame or weaken the government and laws of the
United States by inflammatory declarations or expressions
tending to induce a belief in the citizens that the
government, in enacting a law, was induced to do so by
motives hostile to the Constitution, or the liberties and
happiness of the people; or tending to justify the hostile
conduct of the French government toward the United States or
attempts to defame the President and other Federal officials
"by declarations directly or indirectly tending to criminate
their motives in any official transaction.”? The Act was
scheduled to expire, along with the Alien Acts, on March
3rd, 1801.

The historical discussion concerning the Act

exemplifies the lack of agreement as to what were the

motives for its enactment. In his study of foreign policies

of the Founding Fathers, Paul A. Varg describes the law as

3 General James Lloyd, "An Act for the Punishment of
Certain Crimes Against the United States.™

4 Ibid




"an effort to stamp out political opposition."5 Oon the
contrary, John C. Miller declares that the Act was created
out of a real fear that "a dangerous French faction was at
work in the United States and that the survival of the
Republic required that it be stamped out."® Robert Kelley
explains further:

Worried constantly about the rumored conspiracies

that, erupting in many directions, threatened to

overturn the government; inclined to see all

criticism as traitorous sedition; and led by a

strong-minded aristocratic elite that used a heavy

hand to get what it wanted, the Federalists were
ready to move vigorously and with little regard

for constitutional giceties when they felt a

crisis had arrived.

The differing viewpoints of historians make it evident that
the question of motive is still undecided.

One of the most difficult tasks for any political
historian is trying to discover the true motives behind
legislation. Hidden agendas, political favors, interest
group pressure and many other factors all contribute to
cloud the possible reasons why certain laws are constructed.
This is the main difficulty in studying the Sedition Act.
Although it is difficult to ascertain the exact motives, it
is possible that an educated guess can be made concerning

the Act’s origins. First, by measuring the French threat to

American survival during the 1790’s, a feel for the

5 Paul A. Varg, e lici t
(Michigan, 1963), 137.
6 Miller, 41.

7 Robert Kelley, H
Arcguments in the American Past (New Jersey, 1975), Vol.
1, 97.
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relationship between the two countries can be formed. Also
necessary is a close study of such leading Federalists as
John Adams, Alexander Hamilton and the Act’s authors, Robert
Goodloe Harper and James Lloyd. Finally, by studying the
effect the Act had on the safety of the nation and also the
rivalry between the Federalists and the Republicans, a

conclusion can be made as to why the Acts were passed.



The origins of the two party system in America are many
in number. The Constitutional Conventions during the 1780’s
and the signing of the Jay Treaty are just a few, but it was
American foreign policy during the last decade of the 18th
Century that proved decisive in the formation of the
Federalist and Republican parties. It was foreign policy
that suddenly pitted two of the authors of the Federalist
Papers, Alexander Hamilton and James Madison, against each
other. The long-standing friendship between John Adams and
Thomas Jefferson was also destroyed by differences of
opinion concerning foreign affairs. This political conflict
between the two parties reached its apex in 1798, when the
Federalists pushed the Sedition Act through Congress. The
Act represents the most severe example of censorship by the
federal government in American history. The events of the
1780’s and 90’s were the setting for this controversial
point in American history.

Before relating how foreign events solidified the
formation of both the Federalist and Republican parties it
is important to discuss their respective ideologies |

concerning the subject of Republicanism. In his book, The

gdea o A 5 stTen

in the United States, 1780-1840, Richard Hofstadter gives



valuable insight concerning the question of ideology.
Hofstadter states that:

Both sides were nervous about the stability of

republicanism in an extensive federal union

pervaded by many differences of sensibility and

interest. They were anxious about its ability to

preserve itself in a world of predatory

monarchical powers, to avoid fatal foreign

entanglements (each side having a different idea

of which foreign entanglement would be most

fatal), and to avoid either drifting backward

toward monarchy and the hereditary principle, as

the Republicans feared, or, as their opponents

feared, onward into an unrestrained popular regime

that would in the end be fatal to property and

order.8
It is obvious that although these men fought together to
achieve independence they differed greatly in how they
believed the new government would be characterized.

A major aspect of Federalist ideology was their
contempt for the masses. The Federalists saw themselves as
the chosen ones to look out for the best interests of
American society. Although they did not go as far as
labelling themselves an aristocracy there was a definite
feeling of superiority over the remainder of the population.
Their contempt of the masses was rooted in their pessimistic
view of human nature. Federalists believed that if the

individuals in society were left to their own faculties the

L=

result would be anarchy. For these reasons the Federalists

believed in a strong central government and control.

8 Richard Hofstadter, The Idea of a Party System: The Rise

1840 (Los Angeles, 1969), 85.
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In contrast to the Federalists, the Republicans held a
more optimistic view in regards to human nature. Not only
did Republicans believe that government should be left to
ordinary citizens, but in addition they did not agree with
the stratification of society favored by the Federalists.
Jefferson and his companions saw a free market economy as a
way to allow individuals to strive for as much success as
the desire. Finally, where Federalists recognized the
virtuosity of the group as important in maintaining the
country the Republicans felt the virtuosity of the
individual would keep the government responsive to the needs
of its citizens. These were the core differences between
the two parties.

American political leaders were just starting to live
under the new Constitution when the Bastille fell on July
14, 1789. During the first three years of the revolution
most Americans supported it enthusiastically. Samuel Bemis,
notes that "the doctrines of the French Revolution had met
with genial and general approval in America, shared at first
as well by the Federalists, as by the party which by the
Second Congress had come to be designated as Republican,"®

Although support for the French Revolution in 1789
pervaded all of American society, as it continued
Federalists began to look at the events in France with

skepticism. George Washington, Alexander Hamilton, John

9 Samuel Flagg Benmis, .
and Diplomacy (London, 1962), 186-

10



.

Adams, and Gouverneur Morris grew more and more disturbed as
the Revolution became more chaotic. The increasing
violence, the execution of Louis XVI and France’s conquest
of Europe shocked many Federalists.

In contrast to the Federalists, Thomas Jefferson and
James Madison championed the Revolution. Jefferson’s
position as minister to France at the outbreak of the
Revolution allowed him to not only observe events but to
influence them as well. Jefferson’s biographer, Noble
Cunningham, explains:

In truth, Jefferson was more than an observer in

France. As an adviser to Lafayette, he was, to an

extent not ordinarily permitted a representative

of a foreign nation, a participant in the events.

The times were, of course, not ordinary times, and

Jefferson, who perceived the rights of man in

universal terms, had no gualms about contributing

to their advancement in a foreign country,

especially one that played such an important role

in the success of the American Revolution.1©
Back in the U.S., Madison insisted that we owed France our
help in return for their assistance during the American
revolution. For his efforts, Madison was made an honorary
citizen of France in 1793. Already a break could be seen
forming between the Federalists and the Republicans due to
their differing perceptions of the French Revolution. The
Federalists saw the Revolution as bloody chaos and viewed
the French attack on Great Britain with shock. On the other
hand the Republicans, especially Jefferson and Madison,

admired the spirit of liberty apparent in the revolution and

10 Nobel E. Cunningham Jr., :
of Thomas Jefferson (New York, 1987), 126.
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championed the day when the rest of Europe would follow
France in disposing of monarchies. These early
interpretations would play a larger role in determining how
the Federalists viewed the Republican party.

In April of 1793 the French Republic sent Citizen Genet
to secure a liberal commercial treaty with the U.S. The
French were hoping that by binding the U.S. to France
economically, the two would move closer politically.
Genet’s actions while serving as the French minister in the
U.S. would prove to be another source of friction between
American political leaders.

When Genet landed in Charleston, South Carolina
politicians were debating over the role of the U.S. in the
war between France and England. Where the earlier wars
between France and the other European nations hindered
American commerce, the fighting between France and England
would soon create a much more complex trading environment.
The U.S. was in the unfortunate position of having strong
economic ties to Great Britain while at the same time being
in debt to France for their help during the American
Revolution. Although Washington’s cabinet was in agreement
that the U.S. should stay neutral, the guestion became
whether or not to issue a neutrality proclamation. Madison
and Jefferson felt that by claiming neutrality the U.S.
would be missing a chance to use the threat of
" nonpartisanship to gain commercial concessions from both of

the warring nations. On the other hand, Alexander Hamilton
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believed that a proclamation was needed to keep the U.S. out
of the dangers of involvement associated with war. Hamilton
was eventually successful in persuading Washington to issue
the Proclamation of Neutrality in late April of 1793, but
the question of a proclamation had further divided the
political camps of Jefferson and Hamilton.

In an effort to exploit their domination of the sea,
the British called for the seizure of any neutral vessels
carrying exports from the islands of the French West Indies
in November of 1793. Americans were outraged after hearing
of the decree. Thomas Jefferson led the protests in
explaining the implications of the British decree:

We see, then, a practice begun, to which no time,

no circumstances, prescribe any limits, and which

gives food, clothing and comfort, to the great

mass of inhabitants of these States. If any

nation whatever has a right to shut up, to our

produce, all the ports of the earth, except her

own, and those of her friends, she may shut up

these also, and confine us within our limits. No

nation can suscribe to such pretensions; no nation

can agree, at the mere will or interest of

another, to have its peaceable industry suspended,

and its citizens reduced to idleness and want.

Where Jefferson was firm in his conviction against the
British decree, Hamilton tried to appease the British by
convincing President Washington to send John Jay to England
for the purpose of securing a commercial treaty.

Although President Washington had declared in his
neutrality proclamation that "It is our true policy to steer

clear of permanent alliances with any portion of the foreign

11 American State Papers, Vol. 1, 239.
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world," the British decree was making it difficult for the
U.S. to remain neutral. Beginning in 1794 the British navy
became active in capturing American merchant vessels that
were trying to conduct trade between the French West Indies
and the French-controlled European continent. 1In an attempt
to stop the seizure of American ships and sailors, the
federal government signed Jay’s Treaty with Great Britain in
November of 1794. Although the treaty succeeded in removing
British garrisons from the Northwest Territory no decision
was made concerning the subject of the British seizures.

Not only did the British continue to capture American ships,
but the French did as well, declaring that Jay’s Treaty
annulled any treaties made between the U.S. and France. The
seizures decimated American trade, to the dismay of the
American public which, as a result, was becoming
increasingly dissatisfied with the Federalist party in
power.

As John Adams took office in March of 1797 the battle
between the Republicans and Federalists for control of the
American government was raging. Although the Federalists,
with the election of Adams, were able to continue their
dominance of the executive branch, their power had declined,
primarily due to the failure of Jay’s Treaty in preventing
the impressment of American sailors by British and French
ships. The resulting dissatisfaction presented Adams with a
much more difficult campaign for the presidency than
expected, and he defeated Thomas Jefferson by only three

14




electoral votes. The power of the Federalists seemed to be
ebbing after more than a decade of government control.

In the years following Jay’s Treaty, American trade was
being decimated as a consequence of the war in Europe. At
the same time the treaty strained diplomatic relations
between France and the U.S. In November of 1796 France
suspended diplomatic relations with the U.S. and in 1797
France refused to accept Charles C. Pinckney as the new
American minister to France. The U.S. and France were
moving toward war.

While American ships were being sunk, Republican
newspapers criticized the policies of the Federalist
government. The most vocal of these newspapers was The
Aurora, a Philadelphia based paper. The Aurora’s editor,
Benjamin Bache, was described as being the "gadfly to the
Federalist party."12 Bache led the press in criticizing the
Federalists’ foreign policy.

In an attempt to ease relations with France, President
John Adams sent a three-man commission to Paris in 1797 to
secure a treaty. The XYZ diplomats, as they became known,
were John Marshall, Charles C. Pinckney and Elbridge Gerry.
The French treatment of the commission, which will be
examined later, would prove to further divide the U.S. and
France.

The XYZ Affair turned the possibility of war with

France into almost a certainty. Adams created a Department

12 Miller, 26.
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of Navy, independent of the War Department, soon after the
Affair. National defenses were also being improved and
increased. At the same time the Federalists pushed the
Sedition Act through Congress to serve as "an effective
weapon against what was deemed an especially pernicious and
dangerous form of domestic opposition in time of war."13
Passed in July of 1798, the Act declared that any anti-
government activity, including the publication of "any
false, scandalous and malicious writing," would be a high
misdemeanor, punishable by fine and imprisonment. Not only
was the act a shock in 1798, but to this day it stands as
possibly the most restrictive law concerning civil liberties

in American history.

"ﬂuloy Anderson, "The Enforcement of the Alien and
on Laws," American Historical Association, Annual
r 1912, 115.






The events relations between France and the United
States during the 1790’s had an important impact on the
creation of the Sedition Act. The two events that best
exemplify the relationship between the U.S. and France are
the diplomatic mission of French Minister Edmond Genet to
the U.S. in 1793 and the affairs of the XYZ commission in
France during 1798. These two events are not only largely
responsible for the rupture of relations between France and
the United States but also between the French and the
Federalists.

When France sent Edmond Genet to the U.S. for the
purpose of securing American support for its war against
England, little did they realize how quickly an ally could
turn away due to the affairs of one man. Donald Stewart
describes the change of heart: "Few public figures have
ever been subjected to more adulation, attention, and then
criticism in such a brief period."14 More importantly,
Genet would be the one primarily responsible for turning the
Federalists against the French Revolutionary government.

When Genet landed in Charleston, South Carolina in 1793
he came with instructions from Foreign Minister Lebrun

regarding his diplomatic mission. Genet was to try and

14 Donald H. Stewart,
Federalist Period (Albany, 1969), 155.
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persuade Americans to invade Spanish territory, and possibly
even push the U.S. to invade Canada. Both invasions would
serve to divert English and Spanish forces from the battles
on the European Continent. Genet was also authorized to
collect the remainder of America’s Revolutionary War debt to
France, but most importantly he was instructed not to
alienate the United States. Unfortunately, Genet started
distancing himself from the American government as soon as
he landed in South Carolina. The same day that Genet landed
he urged the arming of four French ships for the purpose of
privateering against British ships along the American coast.
This action directly violated the American Neutrality
Proclamation of 1793 and incensed the Federalists who where
primarily responsible for the Proclamation. Alexander
Hamilton, the leader of the Federalists, was quick in his
criticism of the new French minister. Historian Paul Varg
explains:

In the Daily Advertiser Hamilton outlined the

actions of Genet and showed that they were

inconsistent with the sovereignty of the United

States. He made great capital out of Genet’s

appeal to the people over the head of the

President and exploited the President’s popularity

to stir up hatred agajnst all those who showed any

sympathy with France.
The arming of ships served to be only the beginning of
Genet’s diplomatic blunders.

As Genet moved up the Atlantic coast towards

Philadelphia he continued to push the limits of American

15 vVvarg, 90.
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patience. Although he was cheered as a representative of
the new French Republic in the coastal towns he visited,
with every mile he moved north the national government in
Philadelphia became more disturbed with his actions. While
he moved north by land, the ship that Genet took to the
U.S., the Embuscade, moved up the Atlantic seaboard
capturing British ships off the capes of Delaware under
orders from Genet. One of those ships captured, the Grange,
was brought into Delaware Bay to the alarm of the federal
government. Even Jefferson, admirer of the French
Revolution, was alarmed at how Genet was treating American
sovereignty:

Never in my opinion was so calamitous an

appointment made, as that of the present Minister

of France here. Hot-headed, all imagination, no

judgment, passionate, disrespectful & even

indecent towards the Public in his written as well

as verbal communications, talking of appeals from

him to Congress, from them to the people, urging

the most unreasonable & groundless propositions, &

in the most dictatorial style etc, etc, etc. If

ever it should be necessary to lay his

communications before Congress or the public, they

will excite universal indignation. He renders my

position immensely difficult.l
Although Genet agreed to surrender the Grange to the
American government the damage had already been done.
Politicians in Philadelphia had now witnessed the
contemptable behavior of Genet firsthand.

In May of 1793 Genet sought to utilize the French

decree of February 19 to obtain concessions from the U.S.

16 Paul L. Ford, The Writings of Thomas Jefferson (New
York, 1892-99), VI, 338-339.
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The decree opened French West Indian ports to American ships
and also equalized the import duties paid by American and
French shipowners. French Foreign Minister Lebrun felt that
in exchange France should be exempted from paying American
tonnage duties. To further put pressure on the government
to make a favorable decision, Lebrun had instructed Genet to
manipulate public opinion through the press. To do this
Genet needed money and the debt owed France from the
Revolutionary War was the logical source.

When Genet came to Philadelphia asking for immediate
full repayment of the debt, Washington’s cabinet fell into
an uproar. At the head of this uproar was Hamilton. As
Secretary of the Treasury "Hamilton saw no reason to conceal
his reasons for denying the request. He frankly told Genet
that advance payment enabling France to purchase supplies
was tantamount to assisting one of the parties in the
war."17 Although Jefferson was later able to ease Genet’s
financial problems, relations between Genet and the U.S.
government became worse.

Although Genet continued to defy the American
government, there is no need to relate the remainder of his
diplomatic blunders. With the request for full repayment of
the Revolutionary War debt, Genet successfully alienated the
leader of the Federalist Party, Alexander Hamilton, to a
point of opposition. By the time the French minister was

recalled to France in December of 1793 Hamilton vowed to

17 Harry Ammon, The Genet Miseion (New York, 1973), 72.
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oppose any measures that would put the U.S. into a closer
relationship with the new Republic. Consequently, Genet’s
visit not only soured the relationship between the
governments of the U.S. and France but also pitted perhaps
the most powerful man in American politics, Alexander

Hamilton, against France and her American friends, the

Republicans.
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in the wake of the Jay Treaty of 1794 the U.S. was
tnrust into an extremely adverse situation. Not only did
they fail to secure a promise from the British that they
would stop seizing American ships, but also, because the
v.S. signed the treaty, France declared the Franco-American
Treaty of 1778 nullified and began to capture American
ships. In an attempt to ease relations with France,
president Adams sent a three-man commission to Paris to
negotiate a new treaty. The events surrounding the
commission would prove to be the final steps in terms of the
deteriorating relationship between the U.S. and France.

The commission of Gerry, Marshall and Pinckney was
received at an informal meeting by French Minister
Talleyrand in October of 1797. Talleyrand requested that
the envoys submit him a report on the status of French-
American relations. He would then submit the report to the
French Directory and then he would give them a reply. After
weeks of waiting without an answer to their report, the
commission was aproached by Talleyrand who demanded that
three requirements be met before negotiations were to
. continue: Pay a bribe of fifty thousand sterling to the
Directory, advance the French government a large loan and
offer adequate apologies for the hostile remarks John Adams

Made in his presidential address. With this information
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